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BOARD MEETING DATE:  August 18, 2020

	DATE:
	Saturday, August 15, 2020

	TO:
	Board of County Commissioners

	FROM:
	Deanna Spikula, Registrar of Voters
(775) 328-3674, dspikula@washoecounty.us

	THROUGH:
	Christine Vuletich, Assistant County Manager
(775-328-2016), cvuletich@washoecounty.us

	SUBJECT:
	Recommendation to accept Registrar of Voters’ submission of a second Petition to Establish the Unincorporated Town of “Warm Springs Valley” per NRS 269.540; discussion and possible action on this Petition and the previous Petition submitted to the Board on July 21, 2020 which may include (1) approval of a resolution placing either or both Petitions on the upcoming ballot for consideration by the voters pursuant to NRS 269.540(2) and NRS 269.550(2); or (2) direction to staff to draft and return with an ordinance for the Board to approve forming an unincorporated town consistent with the second petition pursuant to NRS 269.540(1) and NRS 269.550(1); or (3) Exercise the discretion granted in NRS 269.550(1) and (2) and decline to place either petition on the ballot or to create a town by ordinance; or (4) other direction as deemed appropriate by the Board. (All Commission Districts)




SUMMARY
Accept Registrar of Voters’ submission of the second Petition to Establish the Unincorporated Town of “Warm Springs Valley” per NRS 269.540 and provide direction on both petitions entitled Petition to Establish the Unincorporated Town of “Warm Springs Valley”.  The action by the BCC at this meeting may include: (1) approval of a resolution placing either or both Petitions on the upcoming ballot for consideration by the voters pursuant to NRS 269.540(2) and NRS 269.550(2); or (2) direction to staff to draft and return with an ordinance for the Board to approve forming an unincorporated town consistent with the second petition pursuant to NRS 269.540(1) and NRS 269.550(1); or (3) exercise the discretion granted in NRS 269.550(1) and (2) and decline to place either petition on the ballot or to create a town by ordinance; or (4) other direction as deemed appropriate by the Board.     
Washoe County Strategic Objective supported by this item:  Stewardship of our community
PREVIOUS ACTION
The Registrar of Voters submitted to the Board the first Petition to Establish the Unincorporated Town of “Warm Springs Valley” (“Petition No. 1”) at the July 21, 2020 Board of County Commissioners meeting.  Per NRS 269.540(2), the number of valid signatures submitted for verification was equal to 10 percent or more for the petition to be presented to the Board per NRS 269.550(2) where the board may, by resolution provide for the submission of the question to the registered voters with the area proposed.

BACKGROUND
The Petition to Establish the Unincorporated Town of “Warm Springs Valley” (petition No. 2) is a separate petition submitted per NRS 269.540(1) & (2), although neither section was cited by the Petitioners. This second petition was submitted to the Office of the Registrar of Voters on June 17, 2020 and the gathered signatures were submitted to the office for signature verification on June 24, 2020. The required number of signatures for the initiative petition for the adoption of a county ordinance for the formation of an unincorporated town, per NRS 269.540(1) is 51 percent or more of the number of voters within the designated boundaries who voted in the last preceding general election. The required number of signatures for the initiative for the placement of the issue of formation of an unincorporated town on the ballot 10 percent or more of the number of voters within the designated boundaries who voted in the last preceding general election.  
For the designated area as submitted by the petitioners on the second petition there were 27 voters who voted within those boundaries at the 2018 General Election and of the signatures submitted for verification, 18 were deemed valid, which is 66.6%. The Registrar of Voters has therefore verified that the requisite number of signatures for the petition to be brought to the Board of County Commissioners has been met regardless of whether it was brought pursuant to NRS 269.540(1) or (2). 
Formation of an Unincorporated Town:

Before the Board are two petitions to form an unincorporated town. The process for formation of an unincorporated town is described in NRS Chapter 269. As applied here, residents of a proposed town may circulate a petition to form a town by ordinance of the BCC, or placement on the ballot at the next election. 

Formation by Ordinance:

If the residents seek to form a town by ordinance they must do so by initiative petition using the “procedures established by NRS 295.085 to 295.125, inclusive, for the adoption of county ordinances  . . ., subject to the criteria set forth in NRS 269.545 and provided the petitions are signed by a number of registered voters of the area equal to 51 percent or more of the number of voters in such area who voted at the last preceding general election in the county, determined as nearly as is practicable from the voting records of the whole number of precincts within such area.” NRS 269.540(1).

If the Petition gathers the requisite 51% or more of qualifying signatures “and otherwise meets the requirements provided in NRS 269.545,
 the board may, by ordinance, proceed with the formation of the unincorporated town. The ordinance must contain a clear designation of the boundaries, a listing of services to be provided and the number of members to be on the town advisory board.” NRS 269.550(1). (Emphasis added).

Formation by Ballot Initiative:

In the alternative, the residents may seek to have the issue of town formation placed on the ballot:

If the petitioners’ committee desires to place the question of formation on the ballot, without reference to the board of county commissioners, the initiative petition shall be signed by a number of voters of the area equal to 10 percent or more of the number of voters in such area who voted at the last preceding general election in the county, determined as provided in subsection 1.
NRS 269.540(2). (Emphasis added).

If the Petition gathers the required 10% or more of qualifying signatures as required: 

the board may, by resolution adopted at a regular meeting, provide for submission of the question of the formation of an unincorporated town to the registered voters residing within the boundaries of the area proposed for that town at the next succeeding primary or general election. As a part of the question there must be included the statement that an affirmative vote carries with it the assent to be taxed for the service or services indicated in the board’s resolution. 
NRS 269.550(2). (Emphasis added).

If the petition language is submitted to the voters “and a majority of the registered voters residing within the boundaries of the proposed unincorporated town in the primary or general election as provided in subsection 2 of NRS 269.550 or in NRS 269.555
 approve the question,” the Board then proceeds to form the town by ordinance which must designate the boundaries, the services to be provided as described in NRS 269.575
 and the number of members to be on the town advisory board. NRS 269.560.

Regardless of whether petitioners seek to proceed by ordinance or placement on the ballot the petitions presented to the Board must conform to the requirements of NRS 269.545:

1.  The initiative petition presented to the board or the question placed on the ballot, as provided in NRS 269.540, must contain a statement substantially as follows:

The undersigned declare their purpose to be the support of the concept of unincorporated town government, that they desire hereby to make provision for the supplying of one or more of the town services enumerated in NRS 269.575 and that they acknowledge the fact that the supplying of such service or services will require a special tax levy, the establishment of a user fee schedule or a combination of both.

2.  The boundaries of such area sought to be brought within an unincorporated town area must be clearly designated and declared. The area encompassed must be contiguous.

3.  The petition shall state whether the town advisory board is to be composed of three members or five members.

The NRS does not describe a limit on the number of petitions for town formation that may be brought, whether by ordinance or ballot.

The Ordinance Creating a Town; Town and County Duties After Town Formation.

If the Board decides to create a town by ordinance as provided for in NRS 269.550(1) the ordinance must contain a clear designation of the boundaries, a listing of services to be provided and the number of members to be on the town advisory board.
If the Board decides to place one, the other, or both petitions on the ballot, and “a majority of the registered voters residing within the boundaries of the proposed unincorporated town and voting on the question in the primary or general election as provided in subsection 2 of NRS 269.550 or in NRS 269.555 approve the question, the board shall by ordinance proceed with the formation of the unincorporated town. The ordinance must contain a clear designation of the boundaries, a listing of the services to be provided and the number of members to be on the town advisory board.” NRS 269.560.   

The ordinance must provide for appointment or election of the TAB, provisions for removal of members if doing so is in the best interests of the unincorporated town, and appointment of another member if a position becomes vacant. NRS 269.577(1). 

With regard to the actual TAB members, for a five-member TAB that is elected the ordinance must provide for the division of the first elected board by lot into two classes whose terms correspond to those provided in NRS 269.578(1). 
For a five-member TAB appointed by the Board, two members serve terms of no more than one year, and three serve terms of more than 1 year but no more than two years. NRS 269.578(1)(b). Each term must end on the first Monday of the appropriate year. Id.
As provided in NRS 269.577(3):

The duties of the town advisory board are to:

(a) Assist the board of county commissioners in governing the unincorporated town by acting as liaison between the residents of the town and the board of county commissioners; and

(b) Advise the board of county commissioners on matters of importance to the unincorporated town and its residents.

In addition, the Board may, by resolution, designate any one or more of the services enumerated in NRS 269.575 to be managed by the town advisory board (“TAB”), NRS 269.580, the Board must consult with the TAB on matters relating to the town and give advance notice concerning items relating to the town which will be on the Board’s agenda, and notify the TAB of special projects or improvements pending and relating to the town and provide information which covers, but is not limited to, commencement dates, completion dates and the scope of the work to be performed or the extent of the services to be supplied. NRS 269.585.

The Board must solicit the advice of the TAB in the preparation of the town’s tentative budget, allow the town to recommend its own ordinances and codes and may allow the TAB to control expenditures which are part of a county-approved budget. NRS 269.590.

The Board can provide for the TAB to be compensated. NRS 269.577(2).

The TAB must establish bylaws for town meetings and other matters of internal governance. NRS 269.600.

The ordinance must provide for training of the TAB on state and county statutes, regulations and ordinances concerning land use planning, development and other subject the board of county commissioners deems necessary, and NRS Chapter 241. NRS 269.579.

The Petitions Presented to the Board:
The first issue for the Board concerns the competing petitions. Here, the first Petition as amended has 10% of number of signatures as required for placement on the ballot. The second Petition has more than 51% of the signatures required for an ordinance to be approved by the BCC; however, the second Petition does not state whether the Petitioners seek to have a town formed by ordinance or to have the issue placed on the ballot.
As noted above, there is no limit to the number of petitions that may be placed on the ballot described in the statutes. Nor is there direction on how the Board should proceed when presented with a petition to form a town by ordinance and a competing petition submitted for inclusion on the ballot, or how to proceed when the two petitions cover some of the same area. Further complicating the issues is the fact that three of the five circulators of the first petition as amended, Hugh Ezzell, Heather Cook and Kevin Cook, then circulated the second petition. Whether these three circulators seek inclusion of only one or both petitions’ language on the ballot or seek to have the Board create the town by ordinance is unknown.

Next is an issue with the language used by each of the Petitioners which does not strictly conform to NRS 269.545. That statute requires language acknowledging “the fact that the supplying of such service or services will require a special tax levy, the establishment of a user fee schedule or a combination of both[]” and “whether the town advisory board is to be composed of three members or five members.” NRS 269.545(1) and (3). Here, both Petitions define a tax rate, albeit with a disclaimer that the rate imposed by the County may be different, but omit the language about a user fee schedule or combination of a special levy or user fee schedule.

Both Petitions also describe that the TAB will be made up of three residents “who do not reside within the Specific Plan Area (SPA) as defined within the Warm Springs Area Plan, further requirements of the make-up of the TAB, will be reserved for the TAB to evaluate.” This language does not conform with NRS 269.545(3), quoted above, and is directly contrary to NRS 269.577(1) which says that the Board may choose to appoint the members of the TAB or have them chosen by election.
 The option to have a portion of the TAB choose the remaining members of the TAB is not only legally incorrect and illogical, it is also potentially confusing to those who signed the petition. 

All of this non-conforming language creates a significant concern as to whether the signatories to the petitions would still have signed the petitions if they knew the petition they signed  misstated the tax rate, or if they would have signed knowing that they may instead be subject to a fee schedule, or that the decision on whether to appoint or elect the five members of the TAB belongs to the Board, or that the TAB may not be chosen with or without reference to the SPA.

The Board’s Discretion Under NRS 269.550(1) and (2).

The next issue concerns the discretion of the Board to decide whether to form a town under NRS 269.550(1) or to place the issue on the ballot pursuant to subsection (2). As noted above, both subsections use the word “may” in reference to the Board’s actions after being presented with a petition to form an unincorporated town whether by ordinance or placement on the ballot. The use of the word “may” in NRS 269.550(1) and (2), rather than the mandatory “shall” or “must”, see below, suggests the Board has discretion in making the decision. Words in a statute should be given their plain meaning unless there is an ambiguity. Washoe Medical Ctr. v. Second Judicial Dist. Court, 122 Nev. 1298, 1301 (2006).

Here, while the Board’s discretion to form a town by ordinance under NRS 269.550(1) does not appear to be in doubt because of the use of the word “may” rather than shall there is an ambiguity created by the interactions of NRS 269.550(2) and NRS 269.540(2). The language of the latter statute appears to allow a petitioner’s committee to circulate a petition and gather 10% of the signatures to have the matter place on the ballot, “without reference” to the Board; however, NRS 269.550(2) says that after the petition is circulated as required by NRS 269.540(2) “the board may, by resolution adopted at a regular meeting, provide for submission of the question of the formation of an unincorporated town to the registered voters residing within the boundaries of the area proposed for that town at the next succeeding primary or general election.” The two statutes therefore create an ambiguity as to whether the issue of town formation must be placed on the ballot, or whether the issue is subject to the discretion of the Board.

The overall goal of statutory interpretation is to determine the intent of the legislature, and it is the intent of the legislature which is the controlling factor in statutory interpretation. Washoe Med. Ctr. at 1302 (citing Tarango v. State Indus. Ins. Sys., 117 Nev. 444, 451 (2001) (“We have held in the past that ‘the intent of the legislature is the controlling factor in statutory interpretation.’”) (footnote omitted)).

As applied here, the statutory language in NRS 269.550(2) was changed from “shall” to “may” in 1979. See legislative history attached. Furthermore, the testimony in favor of the change came from Pat Gallagher who was representing Clark County and who testified that the amendments provided in SB 472, which eventually became law, would make the process run more smoothly and provide clear guidelines for Counties. Attached, Bates Stamped p. “874.” “Mrs. Gallagher felt that they needed discretionary power when determining whether or not it is necessary for a group or individual to become part of an unincorporated town.” Id. The legislative history for the bill indicates that Pat Steckman, from an unnamed County Manager’s Office, supported the bill, and agreed with Ms. Gallagher. According to the history:

Mrs Steckman noted that if 51% sign a petition for an unincorporated town they must comply. It could be as few as three people in an area to create the 51%. There is currently no provision in the statutes regarding the size. Mrs. Steckman stated that they would like to be in conformance with the other counties, section 7 provides permissive language in order to give them the flexibility they need to make decisions. 

 Id.

Numerous provisions in SB 472 changed language throughout the Unincorporated Town Government Law from “shall” to “must” and from “shall” to “may,” a clear demonstration that the changes made by the legislature were done with full knowledge of how to make the language mandatory by use of “must” and permissive by use of “may.” Washoe Med. Ctr. (citing Tarango v. SIIS, 117 Nev. 444, 451 n. 20 (2001) (“ ‘[I]n statutes, “may” is permissive and “shall” is mandatory unless the statute demands a different construction to carry out the clear intent of the legislature.’ ” (quoting S.N.E.A. v. Daines, 108 Nev. 15, 19, 824 P.2d 276, 278 (1992))).
Washoe Med. Ctr. also cited to Harris Assocs. v. Clark County Sch. Dist., 119 Nev. 638, 642, (2003) and noted that an amendment to change statutory language from “may” to “shall” evinces the Legislature's intent that the statutory provision be mandatory.” Id. The opposite is similarly true and strong evidence of the Legislature’s intent to make the relevant statutory provisions permissive. Furthermore, those changes paired with the testimony described in the legislative history demonstrates a legislative intent to grant the boards of county commissioners discretion under NRS 269.550(1) and (2). This is clear evidence of legislative intent to allow the Board the discretion under NRS 269.550 to decide whether to create a town by ordinance, put the issue on the ballot, or do neither.
 
The failure of the Legislature to provide for a situation where a petition to form town by ordinance is potentially in conflict with a petition to place the issue of town formation on the ballot, as is the case here, is a clear demonstration of the need for the Board to have discretion when deciding whether to form a town. 

Finally, there has been an issue raised concerning the applicability of NRS 295.115, which describes time limits for actions by the Registrar of Voters and the Board of 20 days for the Registrar to certify the signatures and 30 days after certification for the Board to act, and the Nevada Constitution at Article 19,
 which describes the initiative petition process. 
However, Chapter 269 describes the process for a specific type of initiative petition: one for the formation of an unincorporated town. Because NRS 269.550 allows the Board discretion to decide whether or not to proceed to form an unincorporated town by ordinance or to place the issue on the ballot, and describes no time limits for doing so, it is likely the time limits for the Board to act described in NRS Chapter 295 do not apply here. Logically, if the Board has discretion to decide whether to create an unincorporated town by ordinance or to place the issue on the ballot, the Board may need time to determine how best to proceed. 
As for the Nevada Constitution and the initiative petition process described therein, that applies to “statutes and amendments to statutes and amendments to this Constitution,” see footnote 9, and requires 15% of the voters to sign the petition. In contrast Chapter 269 allows the filing of an initiative petition to form an unincorporated town by 10% of the voters, and does not call for the amendment of statutes or the Constitution. Nor does either Petition seek such actions, and these provisions of the Nevada Constitution are not applicable here.
Possible Actions By The Board
The statutes describing the process for formation of an unincorporated town are both confusing and contradictory. Regardless, the Board must decide between various options:

(1) placement on the ballot of either or both Petitions for consideration by the voters by resolution pursuant to NRS 269.540(2) and NRS 269.550(2); or 
(2) direction to staff to draft and return with an ordinance for the Board to approve forming an unincorporated town consistent with the second petition pursuant to NRS 269.540(1) and NRS 269.550(1); or 
(3) decline to place either petition on the ballot or to create a town by ordinance pursuant to the discretion provided in NRS 269.550(1) and (2); or 
(4) some combination of the above options.
FISCAL IMPACT
The stated fiscal impact on the submitted both petitions for the proposed unincorporated town would require a special tax levy of approximately $.00011 for the residents that will be residing within the designated boundaries of the unincorporated town and that the exact amount will be refined by the appropriate department of Washoe County.

The Washoe County Treasurer has completed an initial evaluation of the list of parcels provided in the first petition (petition No. 1).  Current year assessed values multiplied by the proposed .00011 tax rate (assuming per $100 assessed value), would generate approximately $6,709 before accounting for exemptions or abatements.   In addition, the review indicates that a majority of the parcels in the petition’s boundary description appear to be in tax district 4400.  For those properties, the tax rate is already at the 3.66 maximum rate allowed by NRS 361.453.  This would affect the ability for a newly created town to levy a property tax rate on those parcels, further limiting this as a revenue source.    

An evaluation on the area proposed in the second petition (petition No. 2) has not yet been completed.
RECOMMENDATION

Staff recommends the Board accept Registrar of Voters’ submission of a second Petition to Establish the Unincorporated Town of “Warm Springs Valley” per NRS 269.540; and have discussion and take possible action on this Petition and the previous Petition submitted to the Board on July 21, 2020 which may include (1) direction to staff to draft and return with an ordinance for the Board to approve forming an unincorporated town consistent with the second petition pursuant to NRS 269.540(1) and NRS 269.550(1); or (2) approval of a resolution placing either or both Petitions on the upcoming ballot for consideration by the voters pursuant to NRS 269.540(2) and NRS 269.550(2); or (3) Exercise the discretion granted in NRS 269.550(1) and (2) and decline to place either petition on the ballot or to create a town by ordinance; or (4) other direction as deemed appropriate by the Board.

POSSIBLE MOTION
A possible motion would be “move to accept Registrar of Voters’ submission of the second Petition to Establish the Unincorporated Town of “Warm Springs Valley” per NRS 269.540.

The Board may also move to direct staff to return with an ordinance creating an unincorporated town consistent with the second and most recent Petition; approve a resolution placing the language of either or both petitions on the upcoming ballot; take no further action; or provide other direction to staff. 
� Questions were raised concerning whether NRS Chapter 295 requires the County Clerk to review initiative petitions for town formation, however, NRS 293.044 requires the Registrar of Voters to perform those actions. “Except as the term is used in NRS 293.393, whenever the term ‘county clerk’ is used in this title it means ‘registrar of voters’ in those counties where such office has been created pursuant to the provisions of NRS 244.164.” The initiative process for town formation requires the use of the process described in NRS 295.085 to 295.125. NRS 269.540(1). Chapter 295 of the NRS is part of Title 24 “Elections” and the ROV is therefore the appropriate County department with which such petitions should be filed, reviewed, and certified. 


� As discussed below, there are significant concerns with regard to whether the Petitioners in both cases have met the requirements of this statute.


� This statute, which is not at issue here, allows the Board to submit the question of the formation of an unincorporated town to the voters by resolution:





Except as otherwise provided in NRS 269.563, the board may, by resolution adopted at a regular meeting, provide for submission of the question of the formation of an unincorporated town to the registered voters residing within the boundaries of the area proposed for the town at the next succeeding primary or general election. As a part of the question there must be included the statement that the affirmative vote carries with it the assent to be taxed for the service indicated in the board’s resolution.





� NRS 269.575 “Town services”:





1.  Town services, any one of which or any combination of which may be supplied to the residents of a particular unincorporated town include, but need not be limited to:


      (a) Cemetery;


      (b) Dump stations and sites;


      (c) Fire protection;


      (d) Flood control and drainage;


      (e) Garbage collection;


      (f) Police;


      (g) Parks;


      (h) Recreation;


      (i) Sewage collection;


      (j) Streets;


      (k) Street lights;


      (l) Swimming pools;


      (m) Television translator;


      (n) Water distribution; and


      (o) Acquisition, maintenance and improvement of town property.


2.  Each unincorporated town is limited to that service or those services whose supply provided the basis for the formation of the town, as adjusted from time to time pursuant to NRS 269.570.


� This statute is referenced in NRS 269.540(1) but not sub (2), which would suggest it does not apply to sub (2). However, NRS 269.545 clearly notes that it applies regardless of whether proceeding by ordinance or ballot.


�   1.  The board of county commissioners of any county whose population is less than 700,000 shall, in each ordinance which establishes an unincorporated town pursuant to NRS 269.500 to 269.625, inclusive, provide for:


      (a) The appointment by the board of county commissioners or the election by the people of three or five qualified electors who are residents of the unincorporated town to serve as the town advisory board.


      (b) The removal of a member of the town advisory board if the board of county commissioners finds that the removal of the member is in the best interest of the residents of the unincorporated town.


      (c) The appointment by the board of county commissioners of a member to serve the unexpired term of a member of the town advisory board removed pursuant to the provisions of paragraph (b) or whose position otherwise becomes vacant.


      2.  The board of county commissioners may provide by ordinance for compensation for the members of the town advisory board.


      3.  The duties of the town advisory board are to:


      (a) Assist the board of county commissioners in governing the unincorporated town by acting as liaison between the residents of the town and the board of county commissioners; and


      (b) Advise the board of county commissioners on matters of importance to the unincorporated town and its residents.


�Section 7 amended NRS 269.623. 


� There are other rules of statutory construction that may be implicated by the ambiguity created in 1979; however, because the intent of the legislature is the controlling factor, as noted in Tarango, and the intent in 1979 was clearly to provide discretion to the boards of county commissioners to decide whether to form a town, they likely have limited, if any , applicability.


� Article 19, Section 4 certainly describes the “Powers of initiative and referendum of registered voters of counties and municipalities”; however, that Article concerns only certain types of initiative petitions and requires 15% of the registered voters, unlike NRS 269.550(1) which requires 51% of voters, and NRS 269.550(2) which only requires 10% of voters:


“The initiative and referendum powers provided for in this article are further reserved to the registered voters of each county and each municipality as to all local, special and municipal legislation of every kind in or for such county or municipality. In counties and municipalities initiative petitions may be instituted by a number of registered voters equal to 15 percent or more of the voters who voted at the last preceding general county or municipal election. Referendum petitions may be instituted by 10 percent or more of such voters.
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